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SCHEDULE 9

Protective provisions

PART 11
For the protection of North Hoyle Wind Farm Limited

Application

140. The provisions of this Part have effect unless otherwise agreed in writing between the
undertaker and North Hoyle Wind Farm Limited.

Interpretation

141. In this part—
“Company” means North Hoyle Wind Farm Limited (company number 02904841) whose
registered address is at 5th Floor, 20 Fenchurch Street. London, England, EC3M 3BY;
“Company cables” means the export cables leading from North Hoyle wind farm to their
onshore grid connection;
“crossing points” means the points at which the Company cables and the undertaker cables
cross each other;
“force majeure event” means any cause beyond the reasonable control of the undertaker, and
which the undertaker by the exercise of reasonable diligence is unable to prevent, avoid or
remove, and in relation to which the undertaker has exercised and is exercising the standard
of a reasonable and prudent operator provided that a lack of funds does not constitute a force
majeure event;
“method statement” means such designs, details and procedures for performance of the
specified work as are sufficient to enable the Company (acting reasonably) to satisfy itself as
to the safety and security of the Company cables and the technical adequacy of the specified
work, such designs, details and procedures must as a minimum include—
(a) construction methods and programmes;
(b) vessel handling and positioning systems;
(c) stabilisation details;
(d) details of the vertical and horizontal separation between the Company cables and the

undertaker cables;
(e) details of the proposed protection measures for the Company cables and provision of such

protective works (whether temporary or permanent) as the Company may reasonably
require for the safety and operation of the Company cables;

(f) the proposed timetable for the work;
(g) location, layout and profile of the crossing of the Company cables by the undertaker

cables;
(h) specification of the installation equipment;
(i) inspection and safety methods; and
(j) trenching/cable burial details;
“North Hoyle wind farm” means the offshore wind farm operated by the Company to the north
east of Work No. 2, the location of which is shown on Sheet No. 2 of the works plans;
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“specified work” means works for the construction of so much of Work No. 2 as is within
250 metres of the Company cables or any operation required to re-lay, maintain, renew or
remove the undertaker cables within 250 metres of the Company cables if such work becomes
necessary for any reason, including survey works (other than survey works that do not involve
physical interaction with the seabed);
“standard of a reasonable and prudent operator” means seeking in good faith to perform
its contractual obligations, and in so doing and in the general conduct of its undertaking,
exercising that degree of skill, diligence, prudence and foresight which would reasonably and
ordinarily be expected from a skilled and experienced operator engaged in the same type of
undertaking under the same or similar circumstances and complying with applicable law; and
“undertaker cables” means the subsea cable circuits to be installed by the undertaker as part
of Work No. 2.

Requirement for approval of method statement and surveys

142. The undertaker must at least 3 months before commencing construction of any specified
work supply to the Company a method statement for the reasonable approval of the Company and
the specified work must not be commenced or undertaken except in accordance with such method
statement as has been approved in writing by the Company, such approval not to be unreasonably
withheld or delayed, settled by arbitration under article 44 (arbitration) or as may be agreed to be
varied from time to time, such agreement not to be unreasonably withheld or delayed.

143. If by the expiry of 28 days, beginning on the date on which the method statement was
supplied to the Company under paragraph 142, the Company has not communicated approval or
disapproval, the Company is deemed to have approved the method statement as supplied.

144. The undertaker must, at its own cost, carry out all surveys reasonably necessary to confirm
the actual position of the Company cables prior to the commencement of any specified work unless
otherwise agreed with the Company in writing, such agreement not to be unreasonably withheld or
delayed provided that—

(a) The Company must provide on request, any reasonable assistance in locating the Company
cables which must include provision of any as-laid/post-installation survey data relating
to the Company cables in the possession and/or control of the Company; and

(b) If, following the provision of such reasonable assistance, the position of the Company
cables has not been identified by the undertaker, the Company and the undertaker must
discuss and use all reasonable endeavours to agree upon a suitable method for carrying
out the specified work.

145. In granting its approval (or deemed approval) of the method statement the Company is
not under any duty to ensure the accuracy, correctness or completeness of the method statement.
Approval (or deemed approval) of the method statement by the Company does not release the
undertaker from any obligation or liability and is not as between the undertaker and the Company
capable of amounting to negligence or contributory negligence on the part of the Company in the
event of any claim or proceedings arising out of or in connection with the specified work unless the
loss, damage or expense giving rise to such claim or proceeding is caused by the neglect or default
of the Company, its officers, employees, contractors or agents.

146. The undertaker must use all reasonable endeavours to ensure the route of the undertaker
cables is designed to cross the Company cables at a horizontal angle which is as close as possible to
a right angle as is practicable having due regard to other route requirements.
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Requirement for notification of start of works

147.—(1)  The undertaker must give the Company no less than 15 working days’ written notice
of its intention to carry out any specified work providing—

(a) the nature of the specified work; and
(b) the anticipated dates of commencement and completion of the specified work.

(2)  In the event of the specified work not being commenced within 15 working days of the
anticipated date of commencement as notified by the undertaker pursuant to sub-paragraph (1) the
undertaker must re-notify the information referred to in sub-paragraph (1).

Carrying out of works

148. The undertaker must allow the Company all access to the Company cables as may be
reasonably required by the Company for the purposes of maintenance when carrying out any
specified work.

149. The undertaker must ensure that the specified work are carried out with all reasonable skill
and care, in accordance with all relevant statutory obligations and in accordance with the method
statement for the specified work approved in accordance with paragraph 3 or deemed approved under
paragraph 4 or such alternative designs, details and procedures which the undertaker may propose
and the Company may accept from time to time at its sole discretion.

150. Any contractor and/or subcontractor used by the undertaker for the purpose of the specified
work must be suitably qualified and experienced in carrying out the type of work for which it is
engaged. The undertaker must take and procure that its contractors and/or subcontractors take all
such measures as ought reasonably to be taken in accordance with the standard of a reasonable and
prudent operator to avoid the risk of damage to the Company cables.

151. Either during the installation or as soon as practicable after the installation of the undertaker
cables, the crossing points must be inspected by the undertaker or on its behalf, at the undertaker’s
expense, by means of a remotely operated vehicle or by divers or such other method reasonably
agreed by the Company, to ascertain that the undertaker cables and the Company cables have the
agreed vertical separation distance at the crossing points in accordance with the method statement
approved in accordance with paragraph 3 or deemed approved under paragraph 4. In the event that
the undertaker cables and the Company cables have been adequately vertically separated then the
undertaker must consult with the Company to determine the most appropriate course of action and
the undertaker must, at its own expense then rectify the situation to provide such vertical separation.

152. The undertaker must provide the Company with the actual as-laid route of the undertaker
cables in the vicinity of the Company cables by—

(a) provision of co-ordinates of the crossing points within 48 hours after completion of
installation of the undertaker cables within a 250 metre radius from the crossing points; and

(b) provision of charted information of the crossing points as soon as practicable after the
completion of the installation of the undertaker cables.

153. The undertaker must ensure that the risk of dropped object, anchoring, grounding, vessel
drift-off, impact from jack-up legs etc. is to be adequately assessed and precautions taken to minimise
such risks as far as reasonably possible.

Future specified work

154. Following the installation of the undertaker cables, the undertaker must use all reasonable
endeavours to consult the Company in good faith regarding any future specified work which may be
required to the undertaker cables. The undertaker and Company must work together to accommodate
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any such future specified work if this is required and must use all reasonable endeavours to agree
the timings and methods for any future specified work to be undertaken, such agreement not to be
unreasonably withheld or delayed by the Company.

155. Notwithstanding the provisions of paragraph 15, if any future specified work is required
which is of an urgent or emergency nature, the Company and the undertaker must use all reasonable
endeavours to undertake such work in an expeditious manner and must work together in good faith
to enable such future specified work to be undertaken as required and the undertaker must give the
Company as much written notice as is reasonably possible in light of the emergency or urgency
before undertaking such future specified work (including all relevant details of the proposed future
specified work).

156. Subject to paragraphs 15 and 16, where the undertaker requires to carry out any future
specified work then the undertaker must—

(a) provide the Company with not less than 1 calendar month notification of its intention to
carry out any such future specified work;

(b) provide the Company with all such reasonable information concerning the future specified
work and the procedures for the conduct of the future specified work as the Company may
reasonably require and the provisions of paragraphs 3 to 14 must apply to any such future
specified work mutatis mutandis except that—

(i) the time period for providing a method statement under paragraph 3 must be 1
calendar month prior to the commencement of the future specified work;

(ii) the time period for approving a method statement under paragraph 4 must be 15
working days;

(iii) the time period for advising the anticipated dates of commencement and completion
of the future specified work under paragraph 8 must be 10 working days.

Works on Company cables

157.—(1)  Subject to sub-paragraphs (2) and (3), the Company is entitled, at the Company’s
expense, to carry out any operation required to re-lay, maintain, renew or remove the Company
cables within 250 metres of the undertaker cables if such work becomes necessary for any reason.

(2)  When the Company proposes to undertake work under sub-paragraph (1) they must follow
the procedure set out in paragraphs 15 to 17 which applies with the following modifications to the
relevant paragraphs and defined terms—

(a) the references to the “the undertaker” must be read as references to “the Company”;
(b) the references to “the Company” must be read as references to “the undertaker”; and
(c) the references to “future specified work” must be read as “work permitted under paragraph

18.”.
(3)  When the Company undertakes work under sub-paragraph (1) they are subject to paragraphs

19, 20, 21, 22, 23, 24, 25, 26, 27 and 28 which applies with the following modifications to the
relevant paragraphs and defined terms—

(a) the references to the “undertaker” must be read as referenced to “the Company”;
(b) the references to “the Company” must be read as references to “the undertaker”;
(c) the references to “undertaker cables” must be read as references to “Company cables”;
(d) the references to “Company cables” must be read as references to “undertaker cables”; and
(e) the references to “specified work” must be read as “work permitted under paragraph 18”.
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Restrictions on anchors and moorings

158. The undertaker must not deploy anchors or other ground mooring equipment within 250
metres of the Company cables unless in accordance with DNV Standards or otherwise except on
obtaining, for those anchors or ground mooring equipment, written agreement of the Company (or
the written agreement of representative of the Company supervising the work in terms of paragraph
25).

Indemnity and liabilities

159.—(1)  Subject to sub-paragraphs (2), (3) and (4), if by reason or in consequence of the carrying
out of any specified work any damage is caused to any apparatus or property of the Company or there
is any interruption or reduction in any electricity supply by the Company or the Company becomes
liable to pay any amount to any third party, the undertaker must—

(a) bear and pay on demand accompanied by an invoice or claim from the Company the
cost reasonably and properly incurred by the Company in making good such damage or
restoring the supply;

(b) indemnify the Company for any other expenses, loss, demands, proceedings, damages,
claims, penalty or costs reasonably and properly incurred by or recovered from the
Company by reason or in consequence of any such damage, interruption or reduction or
the Company becoming liable to any third party as aforesaid other than arising from any
default by the Company; and

(c) indemnify the Company for any and all claims, proceedings, damages (whether in contract
or tort), costs (including reasonable legal costs), demands, liabilities, or expenses incurred
by the Company which arises out of or in connection with any pollution caused by or
which arises out of any specified work carried out by or on behalf of the undertaker,

provided that at all times the Company will be under an obligation to take reasonable steps to mitigate
its loss.

(2)  The fact that any act or thing may have been done by the Company on behalf of the undertaker
or in accordance with a plan or method statement approved by the Company or in accordance with
any requirement of the Company or as a consequence of carrying out any of the specified work under
its supervision does not (unless sub-paragraph (3) applies), excuse the undertaker from liability under
the provisions of this paragraph where the undertaker fails to carry out and execute the specified
work properly with due care and attention and in a skilful and workmanlike manner or in a manner
that does not materially accord with the approved method statement (or as otherwise agreed between
the undertaker and the Company).

(3)  Nothing in sub-paragraph (1) imposes any liability on the undertaker in respect of—
(a) any damage or interruption to the extent that it is attributable to the neglect or default of

the Company, its officers, employees, contractors or agents;
(b) any indirect or consequential loss of any third party (including but not limited to loss of use,

revenue, profit, contract, production, increased cost of working or business interruption)
arising from any such damage or interruption, which is not reasonably foreseeable.

160. The Company must give the undertaker reasonable notice of any claim or demand and
no settlement, admission of liability or compromise or demand, unless payment is required in
connection with a statutory compensation scheme, is to be made without first consulting the
undertaker and considering its representation.

161. The undertaker is responsible for the recovery or removal and when appropriate the marking
or lighting of any wreck or debris arising from or relating to or in connection with carrying out any
part of the specified work when required by—

5



Document Generated: 2024-06-14
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

(a) any applicable law or governmental authority;
(b) any applicable consent or third party agreement that the Company is subject and/or a party

to; or
(c) where such wreck or debris is interfering with the Company’s operations or is a hazard

to fishing or navigation,

and must be liable for, and must indemnify and hold harmless the Company, from and against any
and all claims, proceedings, damages (whether in contract or tort), costs (including reasonable legal
costs), demands, liabilities, or expenses incurred by the Company which arises out of or in connection
with any such wreck or debris, whether or not the negligence or breach of duty (whether statutory
or otherwise) of the Company contributed to such wreck or debris.

162.—(1)  In the event of the undertaker being liable for damage to the Company cables, the
Company may at its discretion either—

(a) require the undertaker to repair the damage; or
(b) carry out the repair work itself.

(2)  Should the Company elect to carry out the repair work itself, the Company must use
all reasonable endeavours to minimise costs and must take all reasonable action to repair the
Company cables as soon as practicable. The repairs must be effected with due regard to the technical
requirements of the Company cables and nothing in this paragraph must oblige the Company to
accept a standard of repair that would adversely affect the technical performance of the affected
cable.

163. In the event of the undertaker being liable for damage to the Company cables, the Company
must use all reasonable endeavours to notify the undertaker of the existence of the damage to the
Company cables as soon as practicable after the existence of such damage is known.

164. The undertaker must use reasonable endeavours to procure that any policies of insurance of
the undertaker must contain waiver of subrogation rights which reflect the provisions of this Part.

Representatives

165. The Company is entitled to have not more than 2 representatives present while any specified
work is being carried out by the undertaker whose role must be as follows—

(a) any cost and logistics associated with onboarding and the services of the Company
representatives shall be covered by the undertaker;

(b) any representatives must be suitably qualified and experienced and must comply with the
Maritime Labour Convention 2006 Regulations;

(c) the Representatives may be located on any vessel carrying out the specified work and must
have full and free access at all times to all activities related to the specified work;

(d) the undertaker must afford the representatives its full cooperation in the execution of the
representative’s duties under this paragraph; and

(e) the representatives only function is to safeguard the interests of the Company and he/she/
they have no duty to ensure or procure the doing of anything for the benefit of undertaker or
to prevent anything which may be to the detriment of the undertaker respectively, provided
however that the representatives must act in good faith at all times.

Insurance

166. The undertaker must arrange insurance as follows—
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(a) the undertaker must at all times when carrying out specified work, insure at its own
cost for its liability under paragraphs 20 and 21 for the sum of twenty million euros
(€20,000,000) for any one incident (or series of connected incidents) and forty million
euros (€40,000,000) in total for any incident or series of incidents, related or unrelated,
in any 12 month period;

(b) all such policies of insurance must be placed with are placed with an insurance office
approved to do business in Germany or the United Kingdom; and

(c) the undertaker must provide the Company with evidence of that such insurance is in place
(via a brokers’ confirmation or similar) as may be reasonably requested by the Company
from time to time.

Force majeure

167. The undertaker must not be responsible for any failure to fulfil any paragraph of this Part if
and to the extent that fulfilment has been delayed or temporarily prevented by a force majeure event
which has been notified in accordance with the following provisions—

(a) in the event of a force majeure event, the undertaker must notify the Company as soon as
practicable and in any event not later than 10 working days after the undertaker became
aware of the event or circumstance giving the full particulars thereof and must use all
reasonable endeavours to remedy the situation without delay;

(b) following notification of a force majeure event in accordance with sub-paragraph (1)
(b), the undertaker and the Company must meet without delay (and thereafter at regular
intervals) to discuss the effect of the force majeure event with a view to agreeing a mutually
acceptable course of action to minimise any effects of such occurrence;

(c) the undertaker must at all times use all reasonable endeavours to avoid, overcome and
minimise any delay in the performance of this Part as a result of any force majeure event;
and

(d) if the undertaker is affected by force majeure event whilst any of its vessels or equipment
are engaged in the performance of a specified work it must ensure that all reasonable
steps are taken to ensure the protection of the Company cables from damage and must
immediately notify the Company of any such steps taken.

(e) The undertaker must give notice to the Company when it ceases to be affected by the force
majeure event and must as soon as reasonably possible after the cessation of the force
majeure event resume performance of its obligations under this Part.

Costs and expenses

168. The undertaker must pay the Company on demand all reasonable charges, costs and
expenses incurred by the Company in direct consequence of any specified work carried out by the
undertaker under this Part including without limitation—

(a) the approval of method statements;
(b) the carrying out of protective works (including any temporary protective works and their

removal;
(c) the supervision or monitoring of any specified work by the undertaker including the cost

of appointing representatives in terms of paragraph 25; and
(d) the survey of any land, apparatus or works, the inspection and monitoring of works or the

installation or removal of any temporary works reasonably necessary in consequence of
the execution of any specified work.
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Arbitration

169. Any dispute arising between the undertaker and the Company under this Part must be
determined by arbitration under article 44 (arbitration).
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